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I. EXECUTIVE SUMMARY

The opening comments bring into focus the reality of digital redlining in California. The

opening comments present data, analysis, discussion, and context that confirms that not all

Californians have access to affordable and high-quality broadband services. The opening

comments support the proposition that there are predictable patterns when considering the

question of why that outcome is evident—namely, low income and rural areas of the state have

been subjected to digital redlining. The opening comments further confirm that the root cause of

these disparities can be attributed to the impact of digital redlining.

All consumer advocate parties agree that there is substantial evidence of digital redlining

and a gaping digital divide that the Commission must act to close decisively.

Parties including AARP, CETF, and CWA Cal Advocates, CforAT, EFF, &
Public Knowledge, and Small Business Utility Advocates support the findings of
the three studies discussed in the ALJ Ruling, as well as the Staff analysis in the
ALJ Ruling’s Table 1. Each agree that the studies and data demonstrate the
existence of digital redlining, lack of investment, and the related market failures
that have in turn had significant negative economic and social impacts on the
digitally redlined communities.

Comments by UCAN, Central Coast Broadband and CWA provide specific
examples where small rural communities, even those just a few miles away from
more lucrative and denser urban areas, are bypassed by providers with no regard
to the impact these investment decisions have on the economic and social equity
in these communities.

Cal Advocates and CETF, and others, state that through the Digital Infrastructure
and Video Competition Act (DIVCA) the Legislature created a clear and direct
mandate for the Commission to support broadband deployment, affordability, and
competition and to investigate and address discriminatory practices by statewide
video franchise holders by their build-out and investment practices. TURN
believes that there is no doubt that the Commission’s work in this proceeding is
fully supported by its federal and state authority to protect California consumers
and to advance access to affordable and high -quality broadband services.



TURN agrees with these perspectives and believes that the record now provides strong
support for the Commission to address California’s demonstrated digital redlining problem.
TURN joins with all consumer advocate parties who also urge the Commission to find that it has
an obligation to address these inequities and to do so promptly.

Not surprisingly, the dominant firms in California’s broadband industry, and their
supporters, cannot see the digital redlining problem. This blind spot is rooted in what appears to
be a failure to understand the connection between the historical underpinnings of redlining in
industries such as banking and housing and the influence of those practices on investment
decisions for broadband deployment that create the patterns of digital redlining in
underrepresented and economically disadvantaged communities. Instead, the broadband ISPs
take great pains to try to convince the Commission that their investment decisions and practices
do not constitute digital redlining and that the Commission has no reason to continue to
investigate, much less address through regulation, a digital divide caused by digital redlining,
that these companies each say does not exist. Yet, none of the industry comments can explain
away the data that clearly demonstrates an inequitable distribution of broadband investment that
excludes these historically disadvantaged communities. The providers cannot answer the
question, “if not digital redlining, then what is the root cause of the widely disparate outcomes
that are clearly evident in the data?”

e Broadband ISPs like AT&T, Comcast, and Charter urge the Commission to adopt
an overly narrow definition of digital redlining that would require intent to
discriminate and a clear showing “racial animus” to rise to the level of digital
redlining. These parties ignore evidence of discrimination based on the income
levels of the targeted communities and clear data that rural areas of the state have
also been digitally redlined.

e Broadband ISPs like Comcast and Charter suggests that the existence of a single

broadband provider disproves digital redlining, failing to acknowledge that such a
definition would leave vulnerable communities dependent on an unregulated



monopoly market and therefore subject to the whims of that provider. The cable
broadband ISPs also take great care to downplay their own digital redlining
practices associated with their lack of investment in rural areas of the state, and
their unwillingness to compete against one another.

e The broadband ISPs and their supporters urge the Commission to find,
erroneously, that monopoly and duopoly broadband markets are “good enough” to
protect these communities from discriminatory practices, poor quality service
offerings, and unaffordable rates. Instead, TURN urges the Commission to reject
these attempts to narrow its inquiry and to see these constrained markets as a
failure of deregulatory policies, and a result of digital redlining that must be
addressed.

e AT&T and others advance high level claims that its wireline and wireless
mobility service offerings provide equivalent home broadband services. Some
broadband ISPs and their supporters assert that because low-income households
are observed to rely exclusively on wireless mobility broadband that such an
outcome is good enough. This perspective ignores clear evidence, supplied by the
ongoing COVID-19 crisis, that wireless broadband services are not adequate
substitutes for high quality wireline broadband. The broadband ISPs' insistence
that wireless mobility services, and other inferior fixed wireless offerings are all
that is needed by consumers serves to perpetuate the digital divide and the
pernicious impacts of digital redlining. The Commission should reject specious
arguments that wireless mobility are good enough for low-income families and
find that such callous arguments do not consider the real needs of all Californians.

TURN urges the Commission to reject the tired arguments advanced by the broadband
ISPs and their supporters that the digital divide is purely a problem of economics that can only

be addressed by voluntary corporate “goodwill” that is supported by large government subsidies.

Rather, the Commission must take decisive action to remedy the digital redlining problem.

In opening comments, TURN advocates that digital redlining should be identified as
occurring in areas where residents do not have two wireline broadband service providers that
offer downstream broadband service speeds of at least 100 Mbps.' This definition of digital

redlining reflects the theme of many of the parties’ opening comments and provides a consistent

"'TURN lJuly 2, 2021, Opening Comments at 1.



benchmark to identify underinvestment and a lack of competition that affects both urban and

rural areas of the state.

TURN believes that its proposed definition of digital redlining will help the Commission

identify and prioritize areas of the state that need attention. As TURN noted in opening

comments, the Commission should prioritize solutions to redlining problems based on the

following criteria.

Priorities for Correcting Digital Redlining

1 Areas without broadband service at any speed.

2 Areas with a single broadband provider offering speeds less than 100 Mbps.

3 Areas with a single broadband provider offering speeds greater than 100 Mbps.
4 Areas with two broadband providers, one offering speeds above 100 Mbps; the

other offering speeds below 100 Mbps.

In addition to the speeds at which broadband has been deployed and the number of
broadband ISPs providing service at those speeds, when setting priorities, the
Commission should consider other factors, such as the persistent lack of investment by
incumbent broadband ISPs that affect historically disadvantaged areas.> The lack of
investment in infrastructure that characterizes digital redlining is one piece in the
broadband universal service puzzle.

The Commission should investigate other factors that can correlate with digital redlining,
including those that can be readily quantified, such as demographics. However, the
Commission must also consider factors that may not lend themselves as easily to data-
driven identification, such as technical literacy, economic indicators, existence of anchor
institutions, educational opportunities, and levels of public safety. Reviewing these types
of factors should allow the Commission to identify and address government and private
enterprise broadband deployment practices and policies that appear “race neutral” yet
have disparate impact on communities of color, tribal communities, rural communities,
low-income communities and other disaffected communities.

2 TURN July 2, 2021, Opening Comments at 32-33.




e TURN also urges the Commission to consider issues associated with broadband
affordability.> The Commission must also ensure that consumers have affordable
broadband options at the 100 Mbps speed threshold.

e TURN believes that this Commission’s authority under state and federal law to not only
investigate matters of digital redlining and discrimination but to adopt rules, regulations,
programs, and initiatives to address the impacts of these practices. TURN notes that the
Commission has consistently found that it has authority to protect California consumers
from discriminatory and harmful practices and, more specifically here, to “clos[e] the
digital divide in California, and in bringing advanced communications services, including
broadband internet access to all Californians.”

e TURN rejects calls for narrowing Commission jurisdiction from the broadband ISPs and
their supporters. This proposal is inapposite to DIVCA, the Commission’s own
precedent, and to the D.C. Circuit Court of Appeals decision in Mozilla v. FCC. The
Commission itself has acknowledged that in Mozilla, the Court found a clear role for
states to address market failures and consumer harm, especially in the vacuum left by
federal deregulatory policies.

These reply comments will further address the issues raised in this summary and rebut the flawed
arguments of the broadband ISPs and their supporters. The Commission must correct
government and private enterprise broadband deployment practices and policies that appear
“race neutral” yet have disparate impact on communities of color, tribal communities, rural
communities, low-income communities, and other disadvantaged communities. TURN urges the
Commission to promptly begin a data-driven process that finally fulfills the statutory objectives
regarding the availability of high-quality, reliable, and affordable broadband services to all
Californians.

3 TURN July 2, 2021, Opening Comments at 29.



II. INTRODUCTION

Pursuant to the Assigned Administrative Law Judge’s May 28, 2021, Ruling in R.20-09-
001 (“ALJ Ruling” or “Ruling”),* The Utility Reform Network (TURN) hereby submits these
reply comments. TURN’s review of the opening comments did not reveal any surprises. As will
be discussed in detail below, comments representing the incumbent broadband Internet Service
Providers (ISPs), all of them among the dominant firms in California’s broadband industry and
their supporters, indicate that all is well in California’s broadband marketplace and that the
reality of digital redlining should be of no concern to the Commission. Invariably, however,
these parties do not offer the Commission any compelling evidence that refutes the findings of
the three studies that were the focus of the ALJ Ruling, or of the Commission’s own Network
Exam Study and cannot stand against the opening comments of parties like TURN and others.
Instead, the broadband ISPs and their supporters rehash the mantra of the “free market” even as
the failure of that approach is now abundantly clear from the shortfalls that emerged with the
COVID-19 crisis®>—it is now painfully obvious that all Californians do not have access to
affordable and high-quality broadband services.®

In opening comments, TURN proposed a definition of redlining based on both the
capabilities of broadband technology and the number of service providers offering useful data
speeds in a given geographic area. Specifically, TURN advocates that digital redlining should be

identified as occurring in areas where residents do not have two wireline broadband service

* Assigned Administrative Law Judge’s Ruling, R. 20-09-001 (May 28, 2021) (“ALJ Ruling”).
> Order Instituting Rulemaking, R.20-09-001 (September 10, 2020) at 6.
S TURN July 2, 2021, Opening Comments at 1.



providers that offer downstream broadband service speeds of at least 100 Mbps.” This definition
of digital redlining provides a consistent benchmark to identify underinvestment and a lack of
competition that affects both urban and rural areas of the state. Because broadband prices are not
regulated by the Commission or by the FCC, consumers are left with “competition” as the only
protection from abuses of market power. Yet, it is clear from the available data that broadband
markets in California are characterized by little competition and are often monopoly or duopoly
markets,? leaving consumers vulnerable to exploitive pricing practices, along with inadequate
service offerings and poor service quality. TURN’s definition of redlining is at least sufficient to
ensure that consumers are not disadvantaged by only having a single choice for fixed broadband.
In addition to adopting TURN’s definition, the Commission should take other actions to ensure
that the lack of competition in broadband market does not result in unaffordable broadband.
TURN believes that its proposed definition of digital redlining will help the Commission
identify and prioritize areas of the state that need attention. As TURN noted in opening
comments, the Commission should prioritize solutions to redlining problems based on the

following criteria.

Table 1: Priorities for Correcting Digital Redlining

Areas without broadband service at any speed.

Areas with a single broadband provider offering speeds less than 100 Mbps.
Areas with a single broadband provider offering speeds greater than 100 Mbps.
Areas with two broadband providers, one offering speeds above 100 Mbps; the
other offering speeds below 100 Mbps.

EEN VSRR SR

"TURN July 2, 2021, Opening Comments at 1.

8 AARP July 2, 2021, Comments at 11; Central Coast Broadband Coalition Comments, p. 2; CETF July 2,
2021, Opening Comments, at 3; Charter July 2, 2021, Opening Comments, Brattle Study, at 28; CWA
July 2, 2021, Opening Comments, unnumbered third page; Diversity Coalition July 2, 2021, Opening
Comments at 8; TURN July 2, 2021, Opening Comments at 34 and 38.
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In addition, when setting priorities, the Commission should consider other factors, such
as the persistent lack of investment by incumbent broadband ISPs that affect historically
disadvantaged areas.’ The lack of investment in infrastructure that characterizes digital redlining
is one piece in the broadband universal service puzzle. TURN also urges the Commission to
consider issues associated with broadband affordability.'® The Commission must also ensure
that consumers have affordable broadband options at the 100 Mbps speed threshold.

While this reply will address many topics raised by various parties in the opening
comments, our decision to not address a specific issue raised by a party should not be taken as a
concession of the issue by TURN. As the Commission considers the comments and reply
comments in this proceeding, TURN urges the Commission to keep a sharp focus on its statutory

obligations and to rely on data-driven policy making.

III. DIGITAL REDLINING IS CLEARLY WITHIN THE SCOPE OF THE
PROCEEDING

Cox incorrectly suggests that digital redlining is beyond the scope of this proceeding.'!
To support this contention, Cox argues that “the OIR did not state that the Commission would
‘investigate’ redlining, but rather stated the Commission’s interest in considering ‘the role of
communications in serving all households in a community and concerns about digital
redlining.””!'? Cox’s interpretation is incorrect. The December 28, 2020 Assigned

Commissioner’s Scoping Memo and Ruling (ACSMR) was issued following consideration of

’ TURN July 2, 2021, Opening Comments at 32-33.
' TURN July 2, 2021, Opening Comments at 29.

"' Cox July 2, 2021, Opening Comments at 2.

12 Id., quoting the OIR at 10.



comments and reply comments filed in response to the OIR.!* Based upon consideration of the
record, the ACSMR stated that digital redlining is within the scope of the proceeding.'*
Specifically, the ACSMR states:
Phase III will investigate whether Internet service providers are refusing to serve
certain communities or neighborhoods within their service or franchise areas, a
practice called redlining and if so, which measures should be taken to mitigate or
eliminate that practice.'?
Further, as noted in the ALJ Ruling, the April 20, 2021 ACSMR revised the schedule and kept

digital redlining in the scope, moving to Phase II-B of the proceeding.!® Cox is clearly

incorrect. Digital redlining is within the scope of this proceeding.

IV. INDUSTRY COMMENTERS MISUNDERSTAND THE HISTORICAL
UNDERPINNINGS OF DIGITAL REDLINING

Some industry opening comments recognize the historical underpinnings of the concept
and practice of redlining, specifically redlining in the California housing market.!” Yet, to
varying degrees, industry opening comments reflect a misinformed notion that the circumstances
associated with digital redlining are not akin to, and should not be analyzed in the same way, as
housing redlining.

For example, a set of industry commenters understand that “redlining” has roots in the

housing and banking industries, but narrowly limit the practices they discuss to those that

'3 Assigned Commissioner’s Scoping Memo and Ruling (ACSMR), December 28, 2020, at 2.

“1d., at4.

P Id.

' Ruling, p. 1; Assigned Commissioner’s First Amended Scoping Memo and Ruling, April 20, 2021, at 7.

17 See e.g., AT&T July 2, 2021, Opening Comments at 27. Other industry commenters are silent on the
issue entirely and suggest for the Commission to refrain from investigating. Cox July 2, 2021, Opening
Comments at 8-10.



involve intentional discrimination based on income or race.!® Comcast attempts to justify
differences in service availability at particular speeds based on reasons that it claims do not
warrant a “finding of discrimination,” such as network upgrade or expansion work in progress,
deployment costs, or operational factors.!” Cox attempts to frame the inquiry more narrowly as
being whether broadband providers are not offering broadband service to “all customers in the
areas where they offer service.”?® AT&T goes as far as to say that redlining is a “highly-charged
term” that is “not relevant to, and creates an unnecessary distraction.”?! While Frontier makes
the affirmative, but overly-simplistic, statement that it does not base its “broadband investment
decisions on racial considerations.”??

Industry party comments follow a predictable pattern. Industry parties deny the presence
of, and their role in, any digital redlining based on the lack of intentionality to discriminate and
the absence of “racial animus” in what most argue are purely economic decisions. CCTA says,
“CCTA’s members are not ‘redlining,” under any definition of that term.”?* The Small LECs

say, “the practice of ‘digital redlining’ cannot be ascribed to the Small LECs, who have a unique

history and regulatory status that has fostered an inclusive corporate culture and a strong focus

'S AT&T July 2, 2021 Opening Comments at 14-15, 27; Comcast July 2, 2021 Opening Comments at 22
(intentional “failure to serve, or serve at adequate levels, based on income”); Charter July 2, 2021
Opening Comments at 3-4 (“intentional discrimination in deployment of broadband services (and
enhancement to those services, such as speed upgrades) based on income and/or race”); Frontier July 2,
2021 Opening Comments at 1-2 (references the California Digital Infrastructure and Video Competition
Act of 2006, requirement that a service provider not discriminate against any group based on its income).

' Comcast July 2, 2021, Opening Comments at 21. Relatedly, Comcast takes the step to question the
need to formally define “redlining” and the purpose that a definition would serve. Comcast July 2, 2021,
Opening Comments at 22, 29; CCTA July 2, 2021, Opening Comments at 8 (“[c]able broadband
providers do not deny broadband service to customers based on race or income”).

20 Cox July 2, 2021, Opening Comments at 7.
21 AT&T July 2, 2021, Opening Comments at 1.
22 Frontier July 2, 2021, Opening Comments at 3.

# California Cable and Telecommunications Association, July 2, 2021, Opening Comments, at 4.
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on universal service regardless of demographic factors.”?* Frontier states that it, “disagrees that
the primary cause of any digital divide is racial animus or aversion to customers in rural areas.
Instead, the more obvious explanation is economics.”” And AT&T says, “The term “redlining”
is a loaded term with a specific history in other industries that typically implies animus and
intentional discrimination on the basis of income or race. AT&T objects to such a practice in any
industry.”?® Even the Advanced Communications Law and Policy Institute at New York Law
School, despite their self-described focus on “rational policies” regarding broadband
connectivity, presents a constrained and past-tense context for redlining as a “heinous set of

9927

practices used decades ago to intentionally discriminate against people based on their race”*’” and

also claim that viewed against what they call a “historical backdrop” it seems “inappropriate” to
use the term redlining here.?® These parties adhere to definitions that are far too rigid and
myopic to adequately capture the concept and impact of digital redlining. As noted in TURN’s
opening comments:

[D]igital redlining . . . [occurs] in areas where residents do not have two providers of
wireline broadband services that offer downstream services of at least 100 Mbps.
Digital redlining recognizes the role redlining practices and the other strategies used to
create, enforce, and perpetuate racial segregation have played in creating and
exacerbating the racial and economic inequalities the Commission now strives to
dismantle. Light-touch broadband regulation at the federal, state, and municipal levels
have fostered the environment in which broadband ISPs deploy infrastructure seemingly
“race-neutral,” yet, in practice, have disparate impacts on communities of color—
especially Black communities. . . . Disparate impacts exist even when the intent of a
policy is race-neutral, but the impact is not. Therefore, to address Digital Redlining, the

4 Small LECs, July 2, 2021, Opening Comments, at 2.
%3 Frontier July 2, 2021, Opening Comments at 2.
2 AT&T July 2, 2021, Opening Comments at 27.

27 Advanced Communications Law & Policy Institute at New York Law School July 2, 2021, Opening
Comments at 2 (“ACLPI”).

8 ACLPI July 2, 2021, Opening Comments at 3.



Commission must act to address the impacts of the government and private actions in

allowing these inequitable practices to develop and persist.”?’

In contrast, consumer advocates all work to provide an updated definition specific
to digital redlining that adequately captures the impact that historical redlining in real estate has
had on current access, deployment, and adoption of broadband services.*° For example,
California Emerging Technology Fund differentiates explicitly between redlining as an
intentional, racially discriminatory practice in real estate and home loaning versus digital
redlining as defined by privacy scholar, Dr. Chris Gilliard:

"The creation and maintenance of tech practices, policies, pedagogies, and investment

decisions that enforce class boundaries and discriminate against specific groups". . . It

can refer to practices that create inequities of access to technology services in

geographical areas, such as when internet service providers decide to not service specific

geographic areas because they are perceived to be not as profitable and thus reduce

access to crucial services and civic participation. . . . 3!

All consumer advocate parties agree that there is, in fact, a digital divide we must act
decisively to close. As discussed in TURN’s opening comments analyzing the studies cited in
the Ruling, addressing the digital divide requires consideration of supply-side investment and

deployment realities along with demand-side issues such as barriers to adoption. A

comprehensive and forthright review into industry practices of digital redlining is a necessary

* TURN July 2, 2021, Opening Comments at 6-7.

39 Cal Advocates, July 2, 2021, Opening Comments, at 2; Central Coast Broadband Coalition July 2,
2021, Opening Comments at 2; CforAT, EFF, & Public Knowledge July 2, 2021, Opening Comments, at
12; Diversity Coalition July 2, 2021, Opening Comments, at 12; Next Century Cities July 2, 2021,
Opening Comments, at 4; TURN July 2, 2021, Opening Comments at 30.

3 CETF lJuly 2, 2021, Opening Comments, at 9.



part of the work to “accelerate the deployment of and access to quality, affordable internet for all

Californians.””3?

V. TURN AND OTHER PARTIES PROVIDE CONSISTENT
RECOMMENDATIONS ON IMPORTANT ISSUES

The opening comments of TURN and other parties provide the Commission with a set of
constructive and comprehensive recommendations to address digital redlining. For example,
TURN and numerous other parties recommend that the Commission continue to investigate
redlining practices.>> Numerous parties, including TURN?* encourage the Commission to utilize
a data-driven approach to identify digital redlining.>> These parties recommend that the
Commission collect data on broadband availability, broadband speeds and prices, and
demographic information regarding broadband availability and adoption. Consistent with
TURN, many parties also identify statutory and policy foundations for the Commission to

remedy digital redlining where it exists.>® Like TURN, Cal Advocates also recommends that the

320IR at p. 1.

33 Cal Advocates July 2, 2021, Opening Comments, p. 2; Central Coast Broadband Coalition July 2, 2021,
Opening Comments at 2; CforAT, EFF, & Public Knowledge July 2, 2021, Opening Comments, p. 12;
Diversity Coalition July 2, 2021, Opening Comments, p. 12; Next Century Cities July 2, 2021, Opening
Comments, p. 4; TURN July 2, 2021, Opening Comments at 30; UCAN July 1, 2021, Opening
Comments, p. 3.

* TURN July 2, 2021, Opening Comments at 31.

33 AARP July 2, 2021, Comments at 4 & 13; Cal Advocates July 2, 2021, Comments at 9; Central Coast
Broadband Consortium July 2, 2021, Opening Comments at 7; CforAT, EFF, & Public Knowledge July
2,2021, Opening Comments at 13; CWA July 2, 2021 Opening Comments at18™ and 19™ unnumbered
pages; Diversity Coalition July 2, 2021, Opening Comments at 5-6; Next Century Cities July 2, 2021,
Opening Comments at 4; Small Business Advocates July 2, 2021, Opening Comments at 5; UCAN July
2,2021, Opening Comments at 10-16.

3% AARP July 2, 2021, Comments at 6; Cal Advocates July 2, 2021, Opening Comments, p. 16; Central
Coast Broadband Consortium July 2, 2021, Opening Comments, p. 5; CETF July 2, 2021 Opening
Comments, p. 8; CforAT, EFF, & Public Knowledge July 2, 2021, Opening Comments, pp. 24-25;
Diversity Coalition July 2, 2021, Opening Comments, p. 13; Small Business Advocates July 2, 2021,
Opening Comments, p. 9; UCAN July 1, 2021, Opening Comments, p. 7.
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Commission prioritize efforts to ensure that those communications service providers engaged in
digital redlining in Environmental Justice and Social Justice communities remedy their

practices.’’ Finally, like TURN, many parties highlight the importance of ensuring affordability
in addition to availability when considering the patterns and rates of broadband adoption.® The

record provides strong support for these recommendations.

A. There is Significant Support for the Methodology and Conclusions of the Three
Studies

In opening comments TURN noted that the three studies®® supported the proposition that
digital redlining was a reality in California.*® Other parties also reached the same conclusion.
AARP, summarizing its assessment of the three studies, as well as the data provided by Staff in
Table 1 of the ALJ Ruling, states “The findings in the Annenberg Report are sobering and

consistent with the other two reports’ findings (as well as the data that the Commission’s

37 Cal Advocates Comments, p. 2. Cf TURN July 2, 2021, Opening Comments at 32-33.

3% AARP July 2, 2021, Comments at 3 and passim; Cal Advocates Comments, p. 16; CETF Comments, p.
12; CforAT, EFF, & Public Knowledge Comments, p. 26; CWA Comments, unnumbered 231 page;
Diversity Coalition Comments, p. 13; Next Century Cities Comments, p. 3; Small Business Advocates
Comments, p. 9; TURN July 2, 2021, Opening Comments at 34; UCAN Comments, p. 4.

3% TURN will refer to the following studies, which were identified in the ALJ Ruling, as the “three
studies.”

e Greenlining Institute, On the Wrong Side of the Digital Divide (June 2020)
https://greenlining.org/publications/online-resources/2020/on-the-wrong-side-of-the-digital-
divide/

e Communications Workers of America and National Digital Inclusion Alliance, AT&T’s Digital
Redlining: Leaving Communities Behind for Profit (October 2020)
https://www.digitalinclusion.org/wp-content/uploads/dim_uploads/2020/10/ATTs-Digital-
Redlining-Leaving-Communities-Behind-for-Profit.pdf

e Hernan Galperin, et al. USC Annenberg Research Network for International Communication and
the USC Price Spatial Analysis Lab, Who Gets Access to Fast Broadband? Evidence from Los
Angeles County 2014-17 (September 2019) http://arnicusc.org/wp-
content/uploads/2019/10/Policy-Brief-4-final.pdf

% TURN July 2, 2021, Opening Comments at 8-21.




Communications Division analyzed).”*' CETF also finds that the three studies provide useful
information on the nature of the digital divide in California,** as does CWA.* Similarly, Cal
Advocates finds that the three studies provide valuable perspective on the state of broadband
deployment in California:

These three studies provide evidence that communications service providers have not
made comparable investments in offering and upgrading broadband services in areas with
specific demographic characteristics, notably low-income areas. The studies provide
valuable insights on the disparities in broadband deployment at varying geographical
scales, as well as the negative impacts that an absence of necessary infrastructure, high
prices of broadband service, or poor service quality have on the academic success and
career advancement of those without adequate broadband service.**

Center for Accessible Technology, the Electronic Frontier Foundation, and Public
Knowledge also conclude that the three studies show compelling evidence of digital redlining:

Individually and combined, the studies indicate disparate access to high-speed, reliable
broadband not only for low-income consumers but also for communities of color. The
discriminatory impacts of ISPs’ failure to serve low-income communities and
communities of color results from redlining and other historical discriminatory practices.
ISPs’ failure to deploy broadband in low-income communities and communities of color,
especially Black and tribal communities, has replicated and perpetuated discrimination
against those communities. These outcomes are not only appalling and profoundly unjust
but also deprive those communities of economic, health and educational opportunities.
The disparate impact of ISPs’ deployment decisions perpetuates the effects of redlining,
including disinvestment in historically redlined, unserved, and underserved communities
in favor of wealthy communities, and therefore expands the digital divide.*’

Small Business Utility Advocates (SBUA) indicates that the three studies “demonstrate
the market failures in critical infrastructure availability—specifically, the lack of equitable

broadband access in rural communities, low-income communities, Black communities,

I AARP July 2, 2021, Comments at 6.
*2 CETF Comments, pp. 2-5.
 CWA Comments, unnumbered first page.

* Cal Advocates Comments, p. 3.

> CforAT, EFF, Public Knowledge Comments, pp. 3-4.
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Indigenous communities, and other communities of color” and that, “Businesses in these
historically excluded communities are suffering.” *® Upon review of these compelling comments
and analyses along with consideration of its own thorough review, TURN continues to believe
that the three studies provide valuable insight into the problem of digital redlining in California.
Not surprisingly, broadband ISPs and their supporters offer an alternative, negative
interpretation of the three studies. TURN will respond to the broadband ISP comments on the

three studies later in this reply.

B. Among Parties other than Broadband ISPs, there is Consistent Support for the
Staff Analysis Shown in Table 1 of the ALJ Ruling

In opening comments TURN found that the information provided in Table 1 of the ALJ
Ruling, as well as the additional data underlying Table 1, supported the proposition that digital
redlining exists in California. TURN also conducted a regression analysis using the data
underlying Table 1 and found positive correlation between the percent of households served in a
geographic area and the income level in the geographic area, controlling for density and the
number of anchor institutions.*’ This analysis lends further support to the reality of digital
redlining in California.

Other parties also found Table 1 in the ALJ ruling to be useful for evaluating digital
redlining. AARP states that “The data collected, analyzed, and reported by the CPUC
Communications Division provide an excellent foundation for examining where California

should focus its efforts to achieve digital equity.”*® Like TURN,*> AARP also recommends that

¢ Small Business Advocates Comments, p. 2.

" TURN lJuly 2, 2021, Opening Comments at 22-24.
* AARP July 2, 2021, Comments at 15.

* TURN lJuly 2, 2021, Opening Comments at 24.
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the Commission expand the analysis behind the ALJ Ruling’s Table 1 to include additional
demographic data.>® National Diversity Coalition makes a similar recommendation.’! CETF
states that it is “deeply troubled” by the data contained in Table 1 and its implications.”>?> TURN
believes that the Commission should expand the analysis behind Table 1 and make data sources

available to all parties.

C. The Comments Demonstrate that Redlining Impacts both Urban and Rural
Areas of California

The comments of non-industry parties make it clear that the Commission should take an
expansive view of the redlining problem not only in urban areas but consider hoth urban and
rural areas in its investigation and data analysis. Cal Advocates, for example, explicitly indicates
that the three studies show evidence that digital redlining is occurring in both urban locations and
rural locations.>® SBUA also identifies the “lack of equitable broadband access in rural
communities,” as well as in other historically disadvantaged areas.”* CWA notes that AT&T
prioritizes network upgrades to wealthy urban neighborhoods “to the detriment of low income
and rural communities.” CETF indicates that “The imperative is for the Commission to adopt
regulations that will significantly accelerate deployment and adoption in low-income poor
communities and rural areas without delay.” Diversity Coalition focuses on impacts on rural

areas and notes that “rural Americans are much more likely to have lower income levels and end

% AARP July 2, 2021, Comments at 19.

> National Diversity Coalition Comments, p. 10.
2 CETF Comments, p. 11.

33 Cal Advocates Comments, p. 9.

>* Small Business Advocates Comments, p. 2.

> CWA Comments, unnumbered 10" page.
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up on the wrong side of the digital divide.”>® Next Century Cities also describes the

consequences of the lack of investment in rural areas:

Rural communities, especially agricultural communities, rely on high-speed broadband
access to improve their business practices but, as a result of digital redlining, can be
forced to operate on substandard connections. Even households with connections in their
areas often lack access to comparable services and pay higher prices.”’

AARP also notes the importance of recognizing the impact of redlining on rural areas:
Achieving digital equity requires addressing the rural-urban digital divide: Residents of
rural areas are less likely to adopt high-speed internet access: 77 percent and 79 percent
of urban and suburban households, respectively, have adopted high-speed internet access,
in stark comparison with the 72 percent of rural households that have high-speed internet
access in the home.*®
Central Coast Broadband Consortium (hereinafter, “Central Coast”) provides an analysis

that clearly shows the digital redlining that occurs in rural areas of California. Central Coast

identified census blocks that are wholly or partially within a DIVCA franchise area associated
with Charter Communications where Charter does not offer broadband service. Overall Central

Coast found that over 250,000 housing units and 624 anchor institutions were redlined by

Charter.® Central Coast also examined income levels in communities that Charter continues to

serve with analog cable systems, which are incapable of delivering broadband services.®°

Central Coast found that cities like Soledad, Gonzales, King City, and Greenfield had much

lower income levels than cities where Charter upgraded to digital cable with the capacity to

deliver meaningful broadband speeds.®!

*® Diversity Coalition Comments, p. 5.
7 Next Century Cities Comments, p. 10.
¥ AARP July 2, 2021, Comments at 3.
%% Central Coast Comments, pp. 8-9.

69 Central Coast Comments, p. 10.

6 Central Coast Comments, p. 11.
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UCAN provides an analysis of broadband deployment in San Diego County. Outside of
the dense urban areas in San Diego County, UCAN finds that the availability of broadband
service is diminished.

Small rural areas, including low-income communities, are, not surprisingly, less likely to

be served than other parts of San Diego County. The “redlining” is likely the

consequence of broadband providers’ focus on maximizing their returns on investment —
small populations translate into low subscriber revenues; sparsely populated areas are
often costly to serve because they are in remote and challenging terrains. High costs and
low revenues translate into providers bypassing rural communities.5?

The data is clear that digital redlining is a fact of life in rural areas of California and

solutions to the redlining problem crafted by the Commission must address broadband shortfalls

in rural areas of the state.

D. The Commission Should Consider the Impacts of Redlining on Small Businesses

SBUA makes the important point that redlining practices also affect small businesses.%
SBUA points out that many small businesses “are located in rural areas and historically excluded
communities” and cites to data illustrating the disparate access to broadband experienced by
commercial sites with fewer than 20 employees, compared to larger enterprises.®* As the
California State Assembly Committee on Jobs, Economic Development and the Economy
(Committee) has recognized, these small firms provide jobs, tailor services to meet the needs of
their communities, stimulate the inflow of revenue, serve as catalysts for neighborhood

reengagement, revitalize neighborhoods that would otherwise have vacant storefronts and

2 UCAN Comments, p. 11.
6> Small Business Utility Advocates (SBUA), at p. 2, 3 and 5.
% 1d., at p. 3.
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provide role models for future entrepreneurs.> Small businesses and microenterprises provide a
critical foundation for uplifting disadvantaged urban and rural communities. The Committee has
also recognized that the Covid-19 pandemic has had an outsized impact on small businesses
owned by people of color.®® TURN agrees with the SBUA’s conclusion that redlining affects
small businesses and supports SBUA’s proposal that the CPUC’s investigation should address
inequitable broadband deployment affecting small businesses; and include collecting and

analyzing data regarding broadband service availability and small business needs.5’

VI. THE COMMENTS OF BROADBAND PROVIDERS AND THEIR SUPPORTERS
DO NOT DISPROVE THE REALITY OF DIGITAL REDLINING

As discussed above, TURN finds consistent support from the non-broadband-ISP parties
for the proposition that digital redlining is a reality in California. Not surprisingly, the dominant
firms in California’s broadband industry, who frequently maintain monopoly or duopoly
positions in their respective markets,® see the world differently. In general, these firms, and
other parties who merely echo the broadband ISP perspective, essentially tell the Commission
“Nothing to see here, please move on.” TURN believes that the broadband ISPs and their
supporters do not advance any convincing argument or evidence that digital redlining is not a

fact in California. Furthermore, the broadband ISPs also fail to address the persistent market

65 California State Assembly Committee on Jobs, Economic Development, and the Economy, February
23, 2021, Hearing, Small Businesses Drive the California Economy.
https://ajed.assembly.ca.gov/content/small-businesses-drive-california-economy

% 1d., Reports Addressing Covid-19 Impact on Small Businesses and Economic Recovery.
https://ajed.assembly.ca.gov/content/reports-addressing-covid-19-impact-small-businesses-and-economic-

recovery
" SBUA at p.4.

6% See page 28 of the Brattle Study provided with Charter’s Comments. The Brattle Study is discussed
below.
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failures associated with high prices for broadband in California, which results from the paucity
of competition in broadband markets that exists in most areas of the state and that is deeply

rooted in communities most impacted by digital redlining.

A. Comcast

Comcast’s approach is similar to other cable providers and their supporters—these parties
view digital redlining as being impossible as long as one broadband ISP is present.®” Comcast
goes on to erroneously suggests that the ALJ Ruling does not define redlining.”® Yet, the ALJ
ruling describes redlining as being associated with Internet service providers (ISPs) who are
refusing to “serve certain communities or neighborhoods within their service or franchise areas, a

practice commonly called redlining.””!

Comcast ignores this language and attempts to reframe
redlining as an issue associated with income levels alone.”? TURN agrees that income levels
may be a factor that contributes to the existence of digital redlining,”®> however, other factors
contribute as well, such as customer density, cable broadband ISP decisions to forgo competing
against their cable rivals, or a “business” decision to not upgrade analog networks in lower
income areas, as described by Central Coast and discussed elsewhere in these reply comments.

TURN urges the Commission to consider redlining practices using a broad perspective and to

ignore Comcast’s call to focus on income alone.

%9 Comcast Comments, pp. 2-3. “Thanks in large part to the cable industry, 95 percent of California
households have access to fixed broadband at 100 Mbps download speeds, according to the
Commission’s own data...”

" Comcast Comments, p. 3.
"I Comcast Comments, p. 2.

2 Comcast Comments, p. 3. “To the extent the Ruling focuses on whether ISPs are ‘refusing to serve’
certain populations based on income status, that at least frames the inquiry in a concrete and measurable
way.” Emphasis added.

7 TURN July 2, 2021, Opening Comments at 22-24, 43-44.
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Comcast comments focus on the Greenlining study.” In response to that study, Comcast
claims that it does not engage in digital redlining.”” Like the other broadband ISPs, Comcast
attempts to frame the digital redlining issue very narrowly, with Comcast’s main focus being on
the availability of Comcast broadband services within Comcast’s legacy service areas. However,
TURN notes that Comcast holds a statewide video franchise, and Comcast does not offer service
on a statewide basis. Comcast specifically avoids the service areas of other cable providers, as
well as most rural areas of the state.”® It is clear to TURN that Comcast’s policies of selecting
certain urban areas and refusing to serve in rural areas, as well as refusing to compete against
cable rivals contributes to the digital redlining problem in California. Communities in which
Comcast, or any other cable company, refuse to serve face reduced infrastructure deployment
and lower levels of competition, contributing to California’s digital divide. While Comcast
attempts to frame this reality as resulting from “non-controversial business considerations, such
as deployment costs,”’” the impact of these decisions is digital redlining, and these practices
result in significant harm to Californians who lack access to broadband services or who face little
or no broadband competition.”® TURN does not believe that the mere disparity in deployment
costs claimed by companies like Comcast should end the inquiry and wipe their hands clean on

the matter of digital redlining.

™ Comcast Comments, p. 5. “Comcast will respond primarily to the Greenlining Institute report titled On
the Wrong Side of the Digital Divide ... which is the only one of the three papers focused on Comcast’s
service area in central and northern California.”

7 Comcast Comments, p. 2.
" TURN July 2, 2021, Opening Comments at 43.
" Comcast Comments, p. 3.

"® TURN July 2, 2021, Opening Comments at 34-35, passim.
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Comcast states that it, and other cable providers “serve entire communities in California
without regard to economic status.” As illustrated in TURN’s opening comments, CPUC data
clearly shows that the state’s major cable providers, Comcast, Charter, and Cox do not provide
service to all areas of California, even on a combined basis.”” TURN does not dispute that cable
companies operate under local franchise arrangements that historically have resulted in
widespread availability of cable service within those franchise areas. However, Comcast ignores
the fact that it does not serve outside of those local franchise areas, especially in rural areas of
the state. This lack of investment by Comcast and other cable operators contributes to the digital

divide and disadvantages California’s rural communities.

1. Comcast’s Israel/Keating Declaration

Comcast’s comments rely on a declaration prepared by Compass Lexicon economists
Mark A. Israel and Bryan G. M. Keating (hereinafter Israel/Keating). The Israel/Keating
declaration adopts Comcast’s definition of digital redlining as an outcome that is only associated
with broadband ISPs refusing to serve based on the income level of an area alone.3® The
Israel/Keating declaration states that the authors “observe no evidence of systemic redlining by
ISPs in general in California—and no evidence of redlining by Comcast in particular in the
state.”! As noted above, there is more to redlining than income.

While relying on the narrow income-based definition of digital redlining, Israel/Keating

do concede that income may influence the level of broadband deployment observed in

" TURN July 2, 2021, Opening Comments at 43.

80 «redlining refers to the practice of ISPs that “refus[e] to serve certain communities or neighborhoods

within their service or franchise areas,” particularly on the basis of income.” Israel/Keating Declaration,
413, p. 5, emphasis added.

#1 Israel/Keating Declaration, p. 6.
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California. Israel/Keating describe a scenario where rural areas of California have both lower
incomes and higher deployment costs than urban areas and thus are likely to see lower levels of
investment.

If one were to perform an analysis of income and deployment in the two regions, one

would find a positive correlation between income and deployment: The region with

higher income (and lower deployment costs) will tend to have the newest technologies
deployed first. But, of course, this does not mean that lower income is the reason for
slower deployment in other areas. Instead, both deployment decisions and income are
correlated with costs of deployment.??

To Israel/Keating, the potential for correlation between deployment costs and income
washes Comcast’s hands of engaging in digital redlining. But this is only because of their
narrow definition of redlining focused on income, which ignores both common sense and the
language in the ALJ Ruling. The ALJ Ruling states that answers are sought regarding “whether
Internet service providers (ISPs) are refusing to serve certain communities or neighborhoods
within their service or franchise areas, a practice commonly called redlining.”®* TURN notes
that Israel/Keating’s observation that “deployment decision and income are correlated with the
costs of deployment” identifies one confluence of factors that result in digital redlining, but there
may be many others. Importantly, Israel/Keating concede that the areas cable companies exclude
from their service territories, through explicit policies that avoid serving rural areas, will never
see the “newest technologies”* deployed. That certainly seems like digital redlining to TURN.

Israel/Keating go on to state that to solve the problem of teasing out whether or not

redlining is based on income alone, “the relevant question is whether broadband availability

82 Israel/Keating Declaration, p. 8.
8 ALJ Ruling, p. 1.

% Israel/Keating Declaration, p. 8.
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depends on income after controlling for all other factors that may affect deployment.”® While
TURN does not agree that the only “relevant question” is whether broadband availability
depends on income, TURN certainly agrees with Israel/Keating that other factors must be
controlled for when evaluating the individual influences of factors that may contribute to digital
redlining. This is why TURN utilized the data available with the ALJ ruling’s Table 1 to test the
proposition that broadband deployment is correlated with incomes, but also other factors such as
customer density, and the presence of anchor institutions.%¢ While TURN’s regression analysis
does not include “all other factors that may affect deployment,” the results of TURN’s analysis
suggest that even when controlling for customer density,®” as well as the presence of anchor
institutions, income levels within the communities being reviewed correlate with the company’s
decision whether to invest in that community, at a high level of statistical significance.

As TURN noted in opening comments, the strength of this conclusion could be improved
by adding more data to control for other potential influences on broadband deployment,® which
is also suggested by Israel/Keating.?® While it is unlikely that “all other factors that may affect
deployment” lend themselves to statistical analysis (i.e., data on factors suggested by

Israel/Keating such as “workforce challenges™? may be difficult to quantify), the Commission

% Israel/Keating Declaration, p. 9, emphasis in the original.
8 TURN July 2, 2021, Opening Comments at 22-24.

87 Comcast Comments, p. 21. (Comcast concedes density is correlated with deployment costs, “...an
appropriately framed study of redlining must control for cost of deployment (primarily driven by
geography and/or lower population density)...”

% TURN July 2, 2021, Opening Comments at 24.
% Israel/Keating Declaration, p. 9.

%0 Israel/Keating Declaration, p. 9.
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should not let “perfect be the enemy of good” on this matter.®! TURN’s regression analysis
suggests that even when controlling for customer density and anchor institutions that broadband
deployment is correlated with income levels, i.e., lower income areas are less likely to have 100
Mbps broadband available. Adding additional measurable variables to the Staff’s data set, such
as demographic factors, would shed additional light on the matter. Until that data becomes
available, the Commission can rely on the data underlying Table 1, and TURN’s regression
analysis, to support the proposition that, contrary to the claims made by Israel/Keating, there is a
connection between broadband deployment, customer density, customer income, and the

presence of anchor institutions at a reasonable level of statistical confidence.®?

2. Summary: Comcast and the Israel/Keating Declaration do not Contradict
Digital Redlining

Comcast claims that “Objective data show that high-quality broadband is broadly
available in California and do not support assertions that ISPs are systematically refusing to

serve certain communities or neighborhoods.””?

However, this assessment is based on an overly
narrow examination of the data and a flawed understanding of digital redlining. Comcast and
Israel/Keating ignore the impact of Comcast’s decisions to refrain from competing against its

cable rivals or to serve rural areas of the state. Comcast and Israel/Keating also ignore the lack

of investment in Comcast’s service area by ILECs, including California’s largest ILEC AT&T,

?! Israel/Keating are also critical of the fact that the data associated with Table 1 is only capable of
deriving “average” customer density for each geographic area. (Isracl/Keating, p. 12). Here too, perfect
should not be the enemy of good and the Commission should recognize that even when controlling for
average density that broadband deployment is still negatively correlated with income.

%21t is notable that while the Israel/Keating Declaration analyzes the data in the ALJ Ruling’s Table 1,
they do not report the results of any regression analysis, such as the one conducted by TURN, that would
allow them to shed light on “the relevant question (of) whether broadband availability depends on income
after controlling for all other factors that may affect deployment.”

% Comcast Comments, p. 29.
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which results in broadband monopoly for many Californians, especially at higher data speeds.”
Comcast’s comments and the Israel/Keating declaration, do not undermine any element of
TURN’s opening comments, nor do they present any compelling reason as to why the

Commission should not continue its investigation into digital redlining practices.

B. Charter

Charter focuses on the 2019 Annenberg study, and limits its analysis to Los Angeles
County.” Thus, Charter ignores the larger questions of Charter’s other service areas, areas
where Charter does not serve, what other broadband providers are doing, and how the actions of
those firms may affect investment and digital redlining.

Charter expends considerable effort to demonstrate that Charter has deployed broadband
throughout its legacy service area, and especially to a large portion of Los Angeles County.”®
Charter then uses this fact in an attempt to undermine the 2019 Annenberg study. Charter is
critical of the 2019 Annenberg study, specifically regarding an alleged conflation of the number
of wireline competitors with the quality and desirability of broadband services. Charter states:

The absence of a third (or fourth or fifth) wireline provider in a given market, therefore,

may often be a function of what the market can support, and should not lead to the

implication that additional competitors are absent because of discrimination. The 2019

USC Study ignores these kinds of considerations. Although it purports to control for

competition intensity, it does not actually do the work of analyzing why there might be
relatively fewer competitors in certain areas.”’

% See the discussion of Charter Communications’ comments in the following section of this reply.

%3 Charter Comments, p. 4. “Charter’s comments below focus primarily on the 2019 study published by
USC Annenberg Research Network for International Communication and the USC Price Spatial Analysis
Lab regarding FTTP deployments in Los Angeles County ... The 2019 USC Study directly addresses
broadband deployment in Los Angeles County, where Charter offers service to the vast majority of
county residents (and virtually ubiquitously in its franchised service area) and has deployed gigabit
service throughout its footprint in the county.”

% Charter Comments, pp. 7-12 and attached Brattle Study, passim.
°7 Charter Comments, p. 24.
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Charter’s criticism appears to be based on a failure to thoroughly read the 2019
Annenberg study. That study, as well as its 2021 update,’® does analyze why there might be
relatively fewer competitors in certain areas, specifically focusing on the impact of race and
income levels.”? As will be discussed further below, other factors may also contribute to digital

redlining, factors that are recognized by Charter’s consultant, the Brattle Group.

1. Charter Ignores the Impact of the Lack of Competition on Digital Redlining

Like Comcast, Charter considers digital redlining to be an impossibility as long as at least
one firm offers broadband in a specific geographic area.!?” As a result, Charter fails to discredit
the 2019 Annenberg study precisely because the Annenberg study did not limit its analysis to
whether or not a single broadband firm serves Los Angeles County. Rather, the Annenberg
study focused on (1) fiber deployment, which provides valuable information regarding
investment, especially the investment practices of companies other than cable companies, and (2)
on the level of wireline broadband competition within Los Angeles County.!’! The 2019
Annenberg Study concludes that “broadband investments are not equally distributed across LA

County.”!'%?

Charter, and its associated study prepared by Brattle, simply ignore the Annenberg
Study’s data and analysis and proceed as if the only matter at hand for the Commission is

whether or how Charter has deployed its Hybrid Fiber Coaxial (HFC) network in its legacy

%8 Hernan Galperin, et al., “Who gets access to fast broadband? Evidence from Los Angeles County,
Government Information Quarterly, (July 2021)
https://www.sciencedirect.com/science/article/abs/pii/S0740624X21000307

92019 Annenberg Study, p. 2; 2021 Annenberg Study, p. 3.

190 Charter Comments, p. 4. “[T]he studies ignore the widespread deployment of high-speed broadband
using last-mile technologies other than fiber-to-the-premises (“FTTP”) (particularly hybrid fiber coaxial
(“HFC”) networks deployed by cable providers)...”

12019 Annenberg Study,
1922019 Annenberg Study, p. 2.
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service area, especially in Los Angeles County. While TURN applauds Charter’s efforts to
deploy broadband in the areas in which it serves, the questions associated with digital redlining
posed by the ALJ Ruling are much more broad.

Charter indicates that it is unclear “how ‘digital redlining’ is meant to be defined.”'®* As
discussed above, TURN finds the ALJ Ruling to be crystal clear on this matter. Digital redlining
arises when ISPs refuse to “serve certain communities or neighborhoods within their service or
franchise areas, a practice commonly called redlining.”'* Like Comcast, Charter has a statewide
video franchise and thus its existing service area reflects Charter’s own decisions as to where to
serve. Certainly, as Charter readily admits, “the divide between urban and rural areas is
sizeable,”!'% and Charter’s refusal to expand into rural areas of the state contributes to this digital
divide. Charter’s decision to avoid these rural areas has left large portions of the state without
access to high quality broadband, as illustrated by its failure to upgrade its antiquated analog
network in rural communities in the Salinas Valley, described by Central Coast.!%

While Charter readily admits that there is a lack of choice in rural areas, '’

driven in part
by Charter’s unwillingness to invest in those rural areas due to the high cost of service,!?®

Charter misses the point entirely when it comes to the analysis of Los Angeles County provided

13 Charter Comments, p. 3.

194 Comcast Comments, p. 2.

195 Charter Comments, p. 13.

106 Central Coast Broadband Consortium Comments, p. 9.
197 Charter Comments, p. 13.

198 Charter Comments, p. 16 “This result [the lack of investment in low-density areas] should be
unsurprising given the basic economics of broadband deployment. Building out a broadband network
requires significant capital investment. Once the necessary facilities are in place, the cost of serving
additional customers in that area is relatively low, giving providers a strong incentive to sign up new
customers. But for areas that are not already served, the fewer homes there are per mile in a given area,
the less likely a provider will be able to recover the cost of deploying new facilities.” (Footnotes omitted.)
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with Charter’s comments. Charter states that it provides widespread broadband in high-density
urban areas of the County, with the potential to deliver high-speed broadband service. However,
even in urban areas other broadband ISPs, especially AT&T, have not invested to enable the
ubiquitous availability of broadband services with similar capabilities as Charter’s. As a result,
even duopoly markets for broadband at 100 Mbps are not ubiquitous in Los Angeles County,
with almost a quarter of Los Angeles households facing a monopoly for service at that speed.'?”

For higher broadband speeds, the monopoly problem is even more pronounced.''”

2. Charter’s Brattle Study

Like Comcast, Charter also provides a study to bolster its position that redlining is not
occurring in California. The Brattle study “Understanding Broadband Deployment: A Case
Study of Los Angeles County,” (hereinafter, Brattle Study) takes on the analysis of digital
redlining contained in the 2019 Annenberg study highlighted in the ALJ Ruling. Charter
indicates that it directed Brattle to focus on Los Angeles where “Charter offers service to the vast
majority of county residents (and virtually ubiquitously in its franchised service area) and has
deployed gigabit service throughout its footprint in the county.”'!! While TURN is pleased to
hear of Charter’s investment in Los Angeles County, TURN believes that Charter, and the
Brattle Study, miss the point of the ALJ Ruling. The investment questions raised by the ALJ
Ruling extend beyond whether a single company has invested in a geographic area. The ALJ
Ruling expresses concerns regarding evidence of competition (or the lack thereof) specifically

pointing to compliance with the state-wide franchise framework included in the Digital

19 See Charter’s Brattle Group Study, p. 28.
119 See, for example, Charter’s Brattle Group Study, p. 28, Table 3.
"1 Charter Comments, p. 4.
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Infrastructure and Video Competition Act.!'> TURN agrees that competition must be considered
when evaluating digital redlining practices as broadband prices and service quality are not
regulated and consumers depend on “market forces™ to deliver affordable broadband.!''3
Certainly, the presence of one broadband ISP in a service area, i.e., a monopoly, does not provide
competition sufficient to ensure that market forces are protecting consumers.

Regarding the matter of competition, while TURN does not believe that a two-provider
market (i.e., duopoly) results market competition that is sufficient to protect consumers, TURN
believes that all Californians should at least have that degree of choice. This perspective is also
supported by the Brattle Study which states that “competition can develop between two, or a few
networks.”'!* Certainly, the more the better, but the lack of investment by broadband ISPs,
either associated with ILECs within their traditional franchise areas, or by cable companies
outside of their traditional franchise areas, is preventing many California households from

having the ability to choose from even two alternative wireline broadband networks.

3. The Brattle Study Overlooks Important Evidence of “Cherry Picking”

The Brattle Study faults the Annenberg Study for finding that providers engage in
“cherry picking” even in neighborhoods where broadband ISPs decide to invest.!'> When
rebutting the claims of “cherry-picking,” the Brattle Study does not consider the number of
service providers or the affordability and subscription rates of the offered services, only whether

Charter has made investments.!'® Thus, the Brattle Study does not consider the behavior of other

12 ALJ Ruling, p. 3.

'3 TURN July 2, 2021, Opening Comments at 1.
"4 Brattle Study, p. 11.

!5 Brattle Study, pp. 16-17.

'16 Brattle Study, pp. 17-22.
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firms that could have invested and offered competing broadband services in Los Angeles
County. Certainly, because of the turf arrangements associated with cable companies, who

117

refrain from entering one another’s legacy franchise areas,''’ consumers at any specific location

in Los Angeles County do not have the ability to choose from among multiple cable company

options.''®

However, Charter could also be facing competition from AT&T in Los Angeles
County if AT&T had made sufficient investment to keep up with Charter’s gigabit broadband
network. AT&T’s failure to fully invest in a network and services in competition with Charter
and others should be identified as AT&T “cherry-picking” the customers for which it has
deployed fiber and is ready to compete.'' Thus, a key question addressed by both the 2019 and
2021 Annenberg studies is the degree of competition facing consumers in Los Angeles County,
especially fiber-based competition. Fiber is the only other broadband technology, other than the
Hybrid Fiber-Coaxial (HFC) technology deployed by Charter in Los Angeles County,'?° that
could provide a comparable broadband product. Charter’s comments and the Brattle Study
generally ignore the importance of competition and pay no attention to AT&T’s broadband

deployment practices, which are key to understanding the competitive landscape in Los Angeles

County, and the presence of digital redlining by AT&T.!?!

"7 TURN July 2, 2021, Opening Comments at 43-44.
"8 TURN July 2, 2021, Opening Comments at 43-44.
"9 Charter Comments, pp. 2, 4.

120 Charter Comments, p. 20.

12l The Brattle Study provides no evaluation of AT&T investment practices, and mentions the AT&T only
once, as it notes that the CWA & NDIA study focused on AT&T. Brattle Study, p. 6 and passim.
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4. Charter and Brattle’s Criticism of FTTP as a Proxy for Investment is
Misplaced

Charter and Brattle are also critical of the use of the 2019 Annenberg study’s focus on
fiber-to-the-premises (FTTP) deployment as a proxy for investment.!?? Fiber deployment is a
good indicator of investment, especially investments made by ILECs. Given that Charter has

123 if competitors cannot match those

deployed gigabit fiber service “throughout its footprint,
data speeds, consumers will face a significant disadvantage in the marketplace, i.e., a monopoly
market. Fiber investment by an ILEC provides a good proxy for a very important type of

investment—an investment that will encourage competition by offering high-speed broadband

services.

5. The Brattle Study’s Criticism of the Methodology of the 2019 Annenberg
Study is Flawed

On the matter of the methodology of the 2019 Annenberg Study, the Brattle Study finds
flaws in three areas: (1) Annenberg’s use of fiber deployment as a proxy for investment; (2) that
the Annenberg study does not count cable and HFC providers, and (3) the Annenberg Study does

not count investment made by fixed wireless providers.'?* Before addressing Brattle’s criticism,

122 Charter Comments, p. 19, Brattle Study, p. 27.
123 Charter Comments, p. 4

124 “First, deployment and upgrade of a broadband network is a direct measure of investment and no
proxy is needed to measure this. Second, from the performance indicators, it is clear that in a majority of
cases, especially in terms of speeds offered, HFC and fiber are seen as substitutes. An obvious implication
is that if the presence or absence of a certain type of provider or the count of providers were to be used as
a proxy for broadband investment then at the very least, cable and HFC providers should be counted
along with the fiber providers and doing so would dramatically change the results. Third, using the
presence of fiber providers as a broad investment proxy misses the investment by other fixed providers.
For example, in areas where fixed wireless is available, such investment should also be counted when
quantifying broadband investment in an area.” Brattle Study, p. 27.
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it is useful to consider Brattle’s perspective on the “key economic forces driving broadband
investment™:
[W]e believe it is useful to explain some of the key economic forces driving

broadband investment. Broadband is a classic capital intensive good. To provide a

broadband service, a carrier needs to build a network before it can start offering service.

All networks require significant capital investments before the first customer can be

covered.”'?

Yet, the Brattle Study ignores these basic economic facts as it offers criticism of the Annenberg
Study.

Brattle’s first “criticism,” that the study used fiber deployment as a proxy for investment
even when “no proxy is needed,” directly contradicts the statement that “all networks require
significant capital investments before the first customer can be covered.” Certainly, this is
equally true for HFC or fiber networks. Annenberg did not have access to the books and records
of broadband providers, but it did have access to data on ISP fiber-broadband deployments.
According to Brattle’s own principles “a carrier needs to build a network before it can start
offering service,” and building that network “require[s] significant capital investment.” Thus, it
is perfectly reasonable for Annenberg to use deployment of the network as a proxy for
investment in the network and Brattle’s first criticism is no criticism at all.

On the second point, Brattle again appears to misunderstand the 2019 Annenberg Study,

which has a substantial focus on broadband competition.'?® Considering both HFC and fiber (as

well as other fixed broadband technology platforms) would not change any of Annenberg’s

125 Brattle Study, p. 8, emphasis added.

1262019 Annenberg Study, passim. The 2021 Annenberg study has a similar focus. See the discussion in
TURN July 2, 2021, Opening Comments at 16-18.
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results because the 2019 Annenberg Study already considers those technologies as it counts the
number of competitors in Los Angeles County.'?’

Lastly, the Brattle Study is critical of an alleged “missing of other providers” by the 2019
Annenberg Study, including “fixed wireless providers.” TURN notes that given that the 2019
Annenberg Study is focused on a major metropolitan area, it is unlikely that fixed wireless
service would provide a viable alternative to wireline services. Fixed wireless services require
line-of-sight transmission, which may be difficult to achieve in urban areas and requires location-
by-location qualification for both a service connection, and for data speed availability.!?®
Furthermore, given the lessons learned from the ongoing pandemic, TURN believes that high-
quality and affordable broadband has become a basic human right. Therefore, any broadband
offering claiming to fulfill that right must b